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CERTIFICATE OF MAILING OR TRANSMISSION 
I hereby certify that this correspondence is being 
deposited with the United Sates Postal Service with 
sufficient postage for First class or Express mail in an 
envelope addressed to Commissioner for Patents. P.O. 
Box 1450, Alexandria. VA 22313-1450, or being facsimile 
transmitted to the USPTO at (571) 273-8300 or being 
transmitted via EFS-Web on the date indicated below. 

Date: November 26. 2007 

Name: Pamela C. Shjltz 



Signature: //??, 



Petition under 37 C.F.R. §1.181, 1.182 to Withdraw a Holding of Abandonment 

The Applicants hereby petition the Director to withdraw the Notice of 
Abandonment issued on September 27, 2007. 



FACTS 

1. ) A Notice of Abandonment was issued by the Examiner on September 27. 2007, 

on the basis that Applicants had not filed a response to a Final Office Action 
mailed on February 23, 2007. (Exhibit A) 

2. ) Applicants never received a Final Office Action dated February 23, 2007. 

3. ) Upon receipt of the Notice of Abandonment the Applicants checked PAIR and 

discovered that on March 2, 2007, the Final Office Action was 'returned to 
USPTO as undelivered." (Exhibit B) 



Page 1 



Appl. No. 10/520,300 

Attorney Docket No. P16776-US1 

EUS/J/P/07-1277 



4. ) Applicants printed a copy of the document associated with the PAIR entry for the 

undelivered mail, the first page of which is a copy of the envelope with no 
delivery address visible in the envelope window. (Exhibit C) 

5. ) The copy of the address sheet for the office action (Exhibit D), stamped with the 

date of return to the USPTO on March 2, 2007, does not reflect any creases from 
having been properly folded and placed in the envelope whereby the address 
would properly appear in the envelope address window. 



USPTO PRACTICE 

MPEP Section 707.13 states the practice of the USPTO with respect to returned 
Office Actions 

707.13 Returned Office Action 

Office actions are sometimes returned to the Office because the United 
States Postal Service has not been able to deliver them. Upon receipt of 
the returned Office action, the Technology Center (TO technical 
support staff will check the application file record to ensure that the 
Office action was mailed to the correct correspondence address . If 
the Office action was not mailed to the correct correspondence 
address, it should be stamped "remailed" with the remailinq date and 
mailed to the correct correspondence address . The period running 
against the application begins with the date of remailing. If the Office 
action was mailed to the correct correspondence address and it was 
addressed to an attorney or agent a letter may be written to the 
inventor or assignee informing him or her of the returned action . The 
period running against the application begins with the date of remailing. Ex 
parte Gourtoff^ 1924 CD. 153, 329 O.G. 536 (Comm'r Pat. 1924). 

If the Office is not finally successful in delivering the letter, it is 
placed, with the envelope, in the file wrapper . For an Image File 
Wrapper (IFW), a copy of the letter* and a copy of the envelope should 
be added to the jFW (see IFW Manual). If the period dating from the 
remailing elapses with no communication from applicant, the application is 
abandoned, 
(emphasis added) 

Furthermore, according to MPEP §71 1 .03(c), 1J1 A: 

In Delgar v. Schulyer, 172 USPQ 513 (D.D.C. 1971), the court decided 
that the Office should mail a new Notice of Allowance in view of the 
evidence presented in support of the contention that the applicant's 
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representative did not receive the original Notice of Allowance. Under the 
reasoning of Delaan an allegation that an Office action was never 
received may be considered in a petition to withdraw the holding of 
abandonment . If adeguatelv supported, the Office may grant the 
petition to withdraw the holding of abandonment and remail the 
Office action . That is, the reasoning of Delgar \s applicable regardless of 
whether an application is held abandoned for failure to timely pay the 
j ssue fee (35 U.S.C. 151) or for failure to prosecute (35 U.S. C. 133). 

To minimize costs and burdens to practitioners and the Office, the Office 
has modified the showing required to establish nonreceipt of an Office 
action. The showing required to establish nonreceipt of an Office 
communication must include a statement from the practitioner 
stating that the Office communication was not received by the 
practitioner and attesting to the fact that a search of the file jacket 
and docket records indicates that the Office communication was not 
received. A copy of the docket record where the nonreceived Office 
communication would have been entered had it been received and 
docketed must be attached to and referenced in practitioner's 
statement For example, if a three month period for reply was set in the 
nonreceived Office action, a copy of the docket report showing all replies 
docketed for a date three months from the mail date of the nonreceived 
Office action must be submitted as documentary proof of nonreceipt of the 
Office action, (emphasis added) 

ARGUMENT 

According to PAIR, the Final Office Action was returned to the USPTO as 
undelivered. Under USPTO practice, however, the correct correspondence address 
should be verified and the correspondence remailed . There is no record in PAIR of such 
remailing . Furthermore, the copy of the envelope in the Image File Wrapper (Exhibit C) 
does not show a delivery address visible in the envelope window, nor does the copy of 
the address sheet for the office action (Exhibit D), stamped with the date of return to the 
USPTO on March 2, 2007, reflect any creases from having been properly folded and 
placed in the envelope whereby the address would properly appear in the envelope 
address window. Therefore, it appears that the Final Office Action was not delivered to 
the Applicants because of a failure of the USPTO to properly mail, and remail, the 
correspondence to the Applicants. 
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Thus, the Applicants should not be required to file a Petition for Revival, and pay 
the fee therefore. To hold otherwise would place Applicants in the untenable situation of 
needing to simultaneously file a response to the outstanding Final Office Action when 
there is no rule as to whether the filing of that response would be accorded a filing date 
within two months of the mailing date of the Final Office Action, thus depriving the 
Applicants of the opportunity to receive an Advisory Action and tolling the period in 
which to file a Request for Continued Examination. 

Under the showing specified in MPEP §711. 03(c), 1J1A, the undersigned attests 

that: 

1. ) the Final Office Action dated February 23, 2007, was not received by the 

practitioner; and, 

2. ) a search of the file jacket and docket records indicates that the Office 

communication was not received. 
Also, submitted herewith (Exhibit E) is a copy of Applicant's docket record, where the 
non-received Final Office Action would have been entered had it been received and 
docketed, showing the proper docketing of prior office actions ("Official Action"). 

RELIEF REQUESTED 

The Applicants respectfully request that the Notice of Abandonment be 
withdrawn and the Final Office Action dated February 23, 2007, be properly remailed. 

* * * 
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DECLARATION 



I hereby declare that all statements made herein of my own knowledge are true and that 
all statements made on information and belief are believed to be true; and further that 
these statements were made with the knowledge that willful false statements and the 
like so made are punishable by fine or imprisonment, or both, under Section 1001 of 
Title 18 of the United States Code and that such willful false statements may jeopardize 
the validity of the application or any patent issued thereon. 



Date: November 26. 2007 
Ericsson Inc. 

6300 Legacy Drive, M/S EVR 1-C-11 
Piano, Texas 75024 

(972) 583-5799 
roqer.burleiqh@ericsson.com 



Respectfully submitted, 




Roger S. Burleigh 
Registration No. 40,542 
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:7045 75*0 09/27/2007 

ERICSSON INC. 
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PLANO, TX 75024 


P16776-US1 5072 


EXAMINER 


CUM MING. WILLIAM D 


ART UNIT 


PAPER NUMBER 



2617 



MAIL DATE 



DELIVERY MODE 



09/27/2007 PAPUR 

Please find below and/or attached an Office communication concerning this application or proceeding. 

The time period for reply, if any, is set in the attached communication. 



RECEIVED 

Pn>mb-usi 

j£T ~ l 2CC? 
EUS LEGA1 £>EPT. 



PTOL-90A (Rev. 04/07) 



Notice of Abandonment 


Application No. 

10/520,300 


Applicant(s) 
EWERT ET AL. 


Examiner 

WILLIAM D. CUMMING 


Art Unit 
2617 





- The MAILING DATE of this communication appears on the cover sheet with the correspondence address- 



This application is abandoned in view of: 

1 . £3 Applicant's failure to timely file a proper reply to the Office letter mailed on 23 February 2007 . 

(a) □ A reply was received on (with a Certificate of Mailing or Transmission dated ), which is after the expiration of the 

period for reply (including a total extension of time of month(s)) which expired on . 

(b) □ A proposed reply was received on , but it does not constitute a proper reply under 37 CFR 1 .1 1 3 (a) to the final rejection. 

(A proper reply under 37 CFR 1.113 to a final rejection consists only of: (1) a timely filed amendment which places the 
application in condition for allowance; (2) a timely filed Notice of Appeal (with appeal fee); or (3) a timely filed Request for 
Continued Examination (RCE) in compliance with 37 CFR 1.114). 

(c) □ A reply was received on but it does not constitute a proper reply-, or a bona fide attempt at a proper reply, to the non- 

final rejection. See 37 CFR 1.85(a) and 1.111. (See explanation in box 7 below). 

(d) 13 No reply has been received. 

2. □ Applicant's failure to timely pay the required issue fee and publication fee, if applicable, within the statutory period of three months 

from the mailing date of the Notice of Allowance (PTOL-85). 

(a) □ The issue fee and publication fee, if applicable, was received on (with a Certificate of Mailing or Transmission dated 

), which is after the expiration of the statutory period for payment of the issue fee (and publication fee) set in the Notice of 

Allowance (PTOL-85). 

(b) □ The submitted fee of $ is insufficient. A balance of $ is due. 

The issue fee required by 37 CFR 1.18 is $ . The publication fee, if required by 37 CFR 1.18(d), is $ . 

(c) □ The issue fee and publication fee, if applicable, has not been received. 

3-D Applicant's failure to timely file corrected drawings as required by, and within the three-month period set in, the Notice of 
Allowability (PTO-37). 

(a) □ Proposed corrected drawings were received on (with a Certificate of Mailing or Transmission dated ), which is 

after the expiration of the period for reply. 

(b) □ No corrected drawings have been received. 

4. □ The letter of express abandonment which is signed by the attorney or agent of record, the assignee of the entire interest, or all of 

the applicants. 

5. □ The letter of express abandonment which is signed by an attorney or agent (acting in a representative capacity under 37 CFR 

1.34(a)) upon the filing of a continuing application. 

6. □ The decision by the Board of Patent Appeals and Interference rendered on and because the period for seeking court review 

of the decision has expired and there are no allowed claims. 

7. □ The reason(s) below: 



/WILLIAM D CUMMING/ 
Primary Examiner 
Art Unit: 2617 

Petitions to revive under 37 CFR 1.137(a) or (b), or requests to withdraw the holding of abandonment under 37 CFR 1.181, should be promptly filed to 
minimize any negative effects on patent term. 

U.S. Patenl and Trademark Office 

PTOL-1 432 (Rev. 04-01 ) Notice of Abandonment Part of Paper No. 20070924 
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